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 1    IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
                                
 2                IN AND FOR KING COUNTY 
                                
 3  _______________________________________________________ 
                                
 4  MATHEW and STEPHANIE McCLEARY,   ) 
    on their own behalf and on       ) 
 5  behalf of KELSEY and CARTER      ) 
    McCLEARY, their two children in  ) SUPREME COURT OF WA 
 6  Washington's public schools;     ) No. 84362-7 
    ROBERT and PATTY VENEMA, on their) 
 7  own behalf and on behalf of HALIE) 
    and ROBBIE VENEMA, their two     ) 
 8  children in Washington's         ) 
    public schools; and NETWORK      ) 
 9  FOR EXCELLENCE IN WASHINGTON     ) 
    SCHOOLS ("NEWS"), a state-wide   ) 
10  coalition of community groups,   ) 
    public school districts, and     )  
11  education organizations,         ) 
                                     ) 
12                 Petitioners,      ) KING COUNTY CAUSE  
                                     ) No. 07-2-02323-2 SEA 
13           vs.                     ) 
                                     )   
14  STATE OF WASHINGTON,             )   
                                     )  
15                 Respondent.       ) 
    ______________________________________________________ 
16   
     
17       REPORTER'S VERBATIM REPORT OF PROCEEDINGS 
                                
18                          --oOo-- 
                                
19              WEDNESDAY, SEPTEMBER 23, 2009 
                 VOLUME XIV - Session 1 of 4  
20                              
                            --oOo-- 
21                              
                                
22  Heard before the Honorable John P. Erlick, at King  
 
23  County Courthouse, 516 Third Avenue, Room W-1060,  
 
24  Seattle, Washington. 
 
25                        --oOo--  
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21                              
                  CYNTHIA A. KENNEDY, RPR 
22                     CSR No. 3005 
                  Official Court Reporter 
23              King County Superior Court 
                  516 Third Avenue, C912 
24               Seattle, Washington 98104 
                              
25                    (206) 296-9188 
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 1                A P P E A R A N C E S: 
     
 2   
                            --oOo-- 
 3                              
                                
 4  THOMAS F. AHEARNE, CHRISTOPHER G. EMCH, and        
    EDMUND W. ROBB, Attorneys at Law, appearing on behalf  
 5  of the Petitioners; 
     
 6   
     
 7  WILLIAM G. CLARK and CARRIE L. BASHAW, Assistant  
    Attorney Generals, appearing on behalf of the  
 8  Respondent; 
     
 9   
     
10  JOHN R. MUNICH, Special Assistant Attorney General,  
    appearing on behalf of the Respondent. 
11   
     
12   
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 1                   SEATTLE, WASHINGTON 
 
 2              WEDNESDAY, SEPTEMBER 23, 2009 
 
 3               MORNING SESSION - 8:45 A.M. 
 
 4                         --oOo-- 
 
 5            THE COURT:  Good morning.  Please be seated.   
 
 6                We are back on the record in the matter  
 
 7  of McCleary versus State of Washington.  This is King  
 
 8  County cause number 07-2-02323-2 Seattle.  We remain in  
 
 9  the petitioners' case in chief.  However, we are first  
 
10  going to address preliminary matters before we begin  
 
11  with witness testimony and then my understanding is,  
 
12  also, we'll be taking out of order a witness in  
 
13  respondent's case in chief. 
 
14            THE COURT:  Ms. Bashaw. 
 
15            MS. BASHAW:  Your Honor, we have a few sort  
 
16  of housekeeping things to attend to.   
 
17                The first is, the respondents would like  
 
18  to move to admit the remaining F-196's from the '06-'07  
 
19  period.  And that would be Exhibits 377 -- and I don't  
 
20  know if you want to take these in order or if I should  
 
21  just cite them all at once. 
 
22            THE COURT:  Well, I guess it would probably  
 
23  depend on -- why don't you just give me the list.   
 
24  They're all the same, correct?   
 
25            MS. BASHAW:  Correct. 
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 1            THE COURT:  They're just different school  
 
 2  districts. 
 
 3            MS. BASHAW:  Right.  The remaining focused  
 
 4  district. 
 
 5            THE COURT:  All right.  Why don't you give me  
 
 6  the list. 
 
 7            MS. BASHAW:  377, 382, 387, 392, 409, 414,  
 
 8  419, 424, 429, 507, 512, 517, 522. 
 
 9            THE COURT:  All right.  And, Mr Emch, did you  
 
10  get that list?   
 
11            MR. EMCH:  Your Honor, if I can get the last  
 
12  four read to me.  I don't believe we have any  
 
13  objections, but could you pick up the 500's. 
 
14            THE COURT:  507 , 512, 517, 522. 
 
15            MR. EMCH:  Your Honor, we have no objection  
 
16  to those trial exhibits, although, I note 522 was  
 
17  previously admitted. 
 
18            THE COURT:  All right.  No objection to any  
 
19  of those. 
 
20            MR. EMCH:  No, sir.   
 
21            THE COURT:  All right.  The following  
 
22  exhibits are admitted:  377, 382, 387, 392, 409, 414,  
 
23  419, 424, 429, 507, 512, 517, and 522 are all admitted. 
 
24                    EXHIBITS ADMITTED  
 
25            MR. EMCH:  Your Honor, on a similar vein, we  
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 1  do have some deposition transcripts for  
 
 2  superintendents. 
 
 3            THE COURT:  I want to just finish with  
 
 4  Ms. Bashaw and then I'll address the issues with you,  
 
 5  Mr. Emch.       
 
 6                Ms. Bashaw. 
 
 7            MS. BASHAW:  Thank you, and we have already  
 
 8  provided to the court former Superintendent Bergeson's  
 
 9  deposition --  
 
10            THE COURT:  Yes. 
 
11            MS. BASHAW:  -- but we haven't admitted her  
 
12  exhibits -- 
 
13            THE COURT:  Okay. 
 
14            MS. BASHAW:  -- that were identified in  
 
15  that.  So that's -- from the very initial thing, we  
 
16  want to try and clear that up.   
 
17                So, respondents would offer Exhibits 14,  
 
18  15, 17, 18, 19, 20, 4 through 7. 
 
19            THE COURT:  4 through 7 inclusive?   
 
20            MS. BASHAW:  Correct. 
 
21            THE COURT:  4, 5, 6, and 7. 
 
22            MS. BASHAW:  And 16. 
 
23            THE COURT:  Okay.  All right.  All right.   
 
24  Did you get the list?   
 
25            MR. EMCH:  I did, Your Honor.  And  
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 1  petitioners would also like to offer Exhibit 2.  That  
 
 2  relates to the same deposition. 
 
 3            THE COURT:  All right.  First of all, do you  
 
 4  have any objections to any of the state's offer?   
 
 5            MR. EMCH:  No, Your Honor.  No objections to  
 
 6  those. 
 
 7            THE COURT:  All right.  And you want to add  
 
 8  2? 
 
 9            MS. BASHAW:  Well, two is already in  
 
10  dispute.  We've objected to it.  It's the excerpt from  
 
11  the Seattle School District case. 
 
12            THE COURT:  Oh, Exhibit 2.  Oh, okay.   
 
13  Right.  Right.  Right.  I mean, to me it's form over  
 
14  substance. 
 
15            MR. AHEARNE:  Your Honor, with respect to  
 
16  Bergeson, we asked questions of Superintendent Bergeson  
 
17  about Exhibit 2.  For her answers to make sense, it has  
 
18  to be in. 
 
19            THE COURT:  It strikes me that if she was  
 
20  presented -- and it's happened in this trial as well,  
 
21  where the witness had been asked questions on either  
 
22  Exhibit 1 or Exhibit 2.  I think it's appropriate.   
 
23  It's not factual evidence, per se, but if the witness  
 
24  testified about it, it would be appropriate for the  
 
25  court to have some context as to what was being  
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 1  discussed. 
 
 2            MS. BASHAW:  Well, then, again, we would  
 
 3  request that the court allow the entire decision, then,  
 
 4  to be admitted rather than just one excerpt or one page  
 
 5  out of a decision that has many different significant  
 
 6  points to it.   
 
 7                So if we're going to talk about  
 
 8  completeness, which has also been one of petitioner's  
 
 9  issues in the case, we should admit the entire  
 
10  decision. 
 
11            THE COURT:  All right.  Mr. Ahearne. 
 
12            MR. AHEARNE:  When the questions are, would  
 
13  you read the paragraph in Exhibit 2, and the state's  
 
14  provided Exhibit 2, substituting instead something that  
 
15  wasn't asked about, isn't appropriate. 
 
16            THE COURT:  I think we're talking about two  
 
17  different issues.  If the witness was asked about an  
 
18  excerpt, then that's the exhibit.  In terms of any  
 
19  legal consequence, I can assure all parties that I will  
 
20  be reading the opinion.  I have read the opinion.  I  
 
21  will be reading the opinion again. 
 
22            MS. BASHAW:  All right, Your Honor. 
 
23            THE COURT:  And I also received the trial  
 
24  court's opinions from counsel, and I appreciate your  
 
25  providing that to the court.   
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 1                Mr. Emch, did you have other Bergeson  
 
 2  exhibits you wanted to offer? 
 
 3            MR. EMCH:  Yes, Your Honor.  I'll let  
 
 4  Mr. Robb go through the list for you. 
 
 5            MR. ROBB:  I'm not sure if these were already  
 
 6  offered, but we would offer 14 -- 
 
 7            THE COURT:  That's been suffered -- 
 
 8            MR. ROBB:  All right.  Did you already do all  
 
 9  these? 
 
10            MS. BASHAW:  Yes, I did.   
 
11            MR. ROBB:  Okay.  So you did everything but  
 
12  2?   
 
13            MS. BASHAW:  Right. 
 
14            MR. ROBB:  Okay. 
 
15            MS. BASHAW:  So we covered them. 
 
16            MR. ROBB:  Okay.  So I think with Exhibit 2,  
 
17  that's the list. 
 
18            THE COURT:  All right.  So the court  
 
19  admits -- and, again, there's no objection to any of  
 
20  those Bergeson exhibits; is that correct?   
 
21            MR. ROBB:  That's right, Your Honor. 
 
22            THE COURT:  All right.  14, 15, 17, 18, 19,  
 
23  20, 4, 5, 6, 7, 16, and 2. 
 
24            MR. ROBB:  I had 20 on my list as well. 
 
25            MS. BASHAW:  I didn't have them in order.  I  
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 1  apologize, but he got it. 
 
 2            MR. ROBB:  Okay. 
 
 3            THE COURT:  Those were all admitted. 
 
 4                    EXHIBITS ADMITTED 
 
 5            MS. BASHAW:  Thank you, Your Honor. 
 
 6            MR. ROBB:  Thank you, Your Honor. 
 
 7            THE COURT:  David, is 20 in there?   
 
 8            THE CLERK:  I have the numbers, but,  
 
 9  originally, they said for this 377 through 522  
 
10  respondents exhibits, and I show those as petitioner's  
 
11  exhibits. 
 
12            THE COURT:  Oh, they be -- they are listed as  
 
13  petitioner's. 
 
14            THE CLERK:  Okay.  I have the numbers then. 
 
15            THE COURT:  That is the way they -- yes. 
 
16            THE CLERK:  Okay.  Thank you. 
 
17            THE COURT:  Yes.   
 
18                All right.  That's it, Ms. Bashaw?   
 
19            MS. BASHAW:  Yes, Your Honor. 
 
20            THE COURT:  All right.  Mr. Emch, you're on  
 
21  the stage.  
 
22            MR. EMCH:  Thank you, Your Honor.  We have a  
 
23  few more exhibits as well. 
 
24            THE COURT:  Okay. 
 
25            MR. EMCH:  We've got deposition transcripts  
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 1  of the superintendents.  But, just to knock off this  
 
 2  list, we had some interrogatory responses from the  
 
 3  state relating to the individual focused districts.   
 
 4  And counsel and I talked about these before.  We  
 
 5  admitted some already for superintendents who  
 
 6  appeared.  We just wanted to admit the balance of the  
 
 7  list for these exhibits. 
 
 8            THE COURT:  Okay.  Please proceed. 
 
 9            MR. EMCH:  So the exhibits that have not been  
 
10  admitted are:  647, 648, 650, 652, 653, 654, 655, 656,  
 
11  657, 658, and 660.  Essentially everything between 46  
 
12  and 60, except for 46, 49, 51, and 59 have previously  
 
13  been admitted. 
 
14            THE COURT:  Okay.  Ms. Bashaw, any objection?  
 
15            MS. BASHAW:  No objection. 
 
16            THE COURT:  The following exhibits are  
 
17  admitted:  Exhibits 647, 648, 650, 652, 653, 654, 655,  
 
18  656, 657, 658, and 660.   
 
19                    EXHIBITS ADMITTED 
 
20            THE COURT:  Mr. Emch. 
 
21            MR. EMCH:  Thank you, Your Honor.   
 
22                We also have some designated transcripts  
 
23  for superintendents for those people who are not  
 
24  appearing as witnesses, and Ms. Bashaw and I have  
 
25  talked these over, and I think we have agreed  
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 1  submission on all three of these.   
 
 2                The first one was Mr. Steve Chestnut.   
 
 3  He is the Moses Lake Superintendent.  He was, actually,  
 
 4  originally designated by the state.  We made a counter- 
 
 5  designation.  I do not believe the petitioners have any  
 
 6  objections to the designations.   
 
 7                We have one authenticity objection on  
 
 8  one of the trial exhibits, and the state has a couple  
 
 9  form-of-the-question objections to some of our  
 
10  designations. 
 
11            THE COURT:  All right.  And those are marked,  
 
12  and are there Post-It's on it? 
 
13            MR. EMCH:  Your Honor, we put the block next  
 
14  to the objections.  What we've done --  
 
15            THE COURT:  Okay. 
 
16            MR. EMCH:  -- is put a pleading for your  
 
17  convenience.  It lists all the designations by each  
 
18  party if there's an associated trial exhibit offered  
 
19  with it and if there are any objections to those  
 
20  designations or exhibits. 
 
21            THE COURT:  Okay. 
 
22            MS. BASHAW:  And I think our goal was, in  
 
23  presenting these, was to go ahead and just get the  
 
24  exhibits admitted so that we wouldn't have to come back  
 
25  like we've had to do with Superintendent Bergeson and  
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 1  do this. 
 
 2            THE COURT:  All right.  So you want to offer  
 
 3  the exhibits now  
 
 4            MS. BASHAW:  Correct. 
 
 5            THE COURT:  Okay.  So what exhibits are those  
 
 6  with regard to Superintendent Chestnut ? 
 
 7            MR. EMCH:  With respect to Superintendent  
 
 8  Chestnut, we have Trial Exhibit 1044, Trial Exhibit  
 
 9  1045 and 1046.  We also have 1048, and Exhibit 94,  
 
10  1049, 1050, 1051, 1052, 1053.  And I don't believe  
 
11  there are any others.   
 
12            (A discussion was had off the record between  
 
13  counsel.) 
 
14            MR. EMCH:  Also Trial Exhibit 510 and 512. 
 
15            MS. BASHAW:  Although those might have -- we  
 
16  just did 512. 
 
17            THE COURT:  512 was previously admitted. 
 
18            MR. EMCH:  I think 510 might have already  
 
19  been admitted, too.  
 
20            (A discussion was had off the record between  
 
21  counsel.) 
 
22            THE COURT:  I don't show 510 previously  
 
23  admitted.  That's Moses Lake; is that right? 
 
24            MR. EMCH:  Yes, Your Honor.  It's Moses Lake. 
 
25            THE COURT:  I don't show that. 
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 1            THE CLERK:  I show it admitted on the 10th. 
 
 2            THE COURT:  You do show it admitted.  Okay.   
 
 3  My error.  Okay.   
 
 4                All right.  So, Ms. Bashaw, did you get  
 
 5  the list?   
 
 6            MS. BASHAW:  Yes, Your Honor.  I think most  
 
 7  of them are our offerings. 
 
 8            THE COURT:  Okay.  And then, Mr. Emch?   
 
 9            MR. EMCH:  We had one objection to 1048, and  
 
10  that was -- our objection was reflected on the Joint  
 
11  Statement of Evidence.   
 
12                We admit authenticity, but not as a  
 
13  final because there are no signatures on the document.   
 
14  So to the extent it's admitted, we would like it  
 
15  admitted as a draft and not as a final document --  
 
16  purporting to be a final document. 
 
17            THE COURT:  Okay.  That's the CBA contract? 
 
18            MS. BASHAW:  Yes, Your Honor.   
 
19                And the testimony will, I think, clear  
 
20  up any question or information that the court might  
 
21  have about that.  We don't -- it's fine -- I'm not sure  
 
22  what the distinction is in terms of, quote, admitting  
 
23  something as a draft, but we don't have any concerns  
 
24  with designating in that way if that's the way the  
 
25  court wants to identify that exhibit as a draft. 
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 1            THE COURT:  How about if I just put it right  
 
 2  on the description as a draft?   
 
 3            MS. BASHAW:  That would be fine. 
 
 4            MR. EMCH:  Fair enough, Your Honor. 
 
 5            THE COURT:  All right.  And neither side has  
 
 6  any other objections to the offered exhibits? 
 
 7            MS. BASHAW:  Correct. 
 
 8            THE COURT:  All right.  The following  
 
 9  exhibits are admitted:  Exhibit 1044, 1045, 1046, 1048,  
 
10  which the court has designated as a draft, Exhibit 94,  
 
11  1049, 1050, 1051, 1052, 1053, and 510.  
 
12                     EXHIBIT ADMITTED 
 
13            THE COURT:  Mr. Emch. 
 
14            MR. EMCH:  Well, without -- I think  
 
15  Mr. Chestnut's deposition transcript is --  
 
16            THE COURT:  And you're just going to  
 
17  coordinate with Marci giving her that.  She's the  
 
18  keeper of the depositions, the custodian, if you will. 
 
19            MR. EMCH:  All right.  And the same drill for  
 
20  the designation of the deposition transcript of  
 
21  Mr. Richard Foss, Rick Foss.  He is the Sunnyside --  
 
22  I'm sorry, Mount Adams Superintendent, Your Honor.  
 
23            THE COURT:  All right.  Do you want to give  
 
24  me the exhibit numbers, please? 
 
25            MR. EMCH:  It's Trial Exhibit 1131, 1132,  
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 1  160, 161, 237 -- I'm sorry.  Strike that.  156 rather,  
 
 2  not 237.  158, 159, 157.  1131 and 1132 I think we have  
 
 3  designated that already. 
 
 4            THE COURT:  We have. 
 
 5            MR. EMCH:  1133, 1134, 1135, 160, 161, 1139,  
 
 6  and 1140. 
 
 7            THE COURT:  All right.  Any objection from  
 
 8  either side on either of those offers?   
 
 9            MS. BASHAW:  Not from the state, Your Honor. 
 
10            THE COURT:  All right.  The following  
 
11  exhibits are admitted:  1131, 1132, 160, 161, 156, 158,  
 
12  159, 157, 1133, 1134, 1135, 1139, and 1140. 
 
13                     EXHIBIT ADMITTED 
 
14            MR. EMCH:  I think that's everything with  
 
15  respect to Mr. Foss's deposition transcript. 
 
16            THE COURT:  Okay. 
 
17            MR. EMCH:  So the last one is designation of  
 
18  the Renton Superintendent, Mary Alice Heuschel.  And we  
 
19  have a few exhibits as well.  I'll list those off.   
 
20  Exhibit 165, 166, 167, 1154, 1156, 1150, 165, 166, 167,  
 
21  1154, 1155, 1156, 1157, 1158, 1160, 1161, 1162, 1163.                       
 
22                Did I get them? 
 
23            MS. BASHAW:  Yes. 
 
24            THE COURT:  All right.  Ms. Bashaw?   
 
25            MS. BASHAW:  Your Honor, there was an  
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 1  objection raised to respondent's offering of Exhibit  
 
 2  1158, and we're going to go ahead and withdraw that -- 
 
 3            THE COURT:  Okay. 
 
 4            MS. BASHAW:  -- offering.  And if it's all  
 
 5  right, we'll just mark it on the original pleading as  
 
 6  withdrawn. 
 
 7            THE COURT:  The objection's withdrawn.   
 
 8            MS. BASHAW:  We're going to withdraw the  
 
 9  exhibit.  Petitioners objected to its admissibility,  
 
10  and we're just going to go ahead and withdraw that  
 
11  offering. 
 
12            THE COURT:  Okay. 
 
13            MR. EMCH:  Your Honor, I'm listing all these  
 
14  exhibits but they include both designations. 
 
15            THE COURT:  Right.  So it was a respondent's  
 
16  offer.  Respondent is withdrawing its offer. 
 
17            MS. BASHAW:  Correct. 
 
18            THE COURT:  Okay. 
 
19            MS. BASHAW:  So --  
 
20            THE COURT:  You're not withdrawing the  
 
21  exhibit.  You're simply withdrawing the offer. 
 
22            MS. BASHAW:  Well, we're --  
 
23            THE COURT:  There is a difference.   
 
24            MS. BASHAW:  Okay.  We're going to withdraw  
 
25  everything as to it, so we're not going to move to  
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 1  offer it as an exhibit. 
 
 2            THE COURT:  I understand, but there's a  
 
 3  difference between not offering an exhibit and  
 
 4  withdrawing an exhibit, because if the exhibit is  
 
 5  withdrawn, we withdraw the exhibit --  
 
 6            MS. BASHAW:  Okay. 
 
 7            THE COURT:  -- from the exhibit notebooks. 
 
 8            MS. BASHAW:  All right. 
 
 9            THE COURT:  If you just don't offer it, it's  
 
10  just not admitted. 
 
11            MS. BASHAW:  All right.  That's what I mean.   
 
12  I'm not offering it. 
 
13            THE COURT:  Okay.  All right.  Okay, 1158 is  
 
14  not offered. 
 
15                Other than that, are there any  
 
16  objections? 
 
17            MR. EMCH:  Your Honor, we had the same  
 
18  objection -- the authenticity, draft, not final  
 
19  objection to 1162. 
 
20            THE COURT:  Okay.   
 
21            MR. EMCH:  And I believe that was the only  
 
22  other objection that we had.   
 
23                So I think the same resolution would  
 
24  work for that one if you want to describe it as a  
 
25  draft. 
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 1            THE COURT:  All right.  And those are  
 
 2  modifications to an annual budget, and your contention  
 
 3  is it's a draft, but you're satisfied that the  
 
 4  testimony of Ms. Heuschel clarifies its context,  
 
 5  Mr. Emch? 
 
 6            MR. EMCH:  We're comfortable with the  
 
 7  admission of it with that caveat, the fact that it's a  
 
 8  draft.  Yes, Your Honor. 
 
 9            THE COURT:  All right.  And you're  
 
10  acknowledging that?   
 
11            MS. BASHAW:  That's fine, Your Honor.  Yes,  
 
12  Your Honor. 
 
13            THE COURT:  Okay.  All right.  With that  
 
14  context, the court admits the following documents:   
 
15  165, 166, 167, 1154, 1156, 1150, 165, 166, 167, 1155,  
 
16  1157, 1160, 1161, 1162, and 1163. 
 
17                    EXHIBITS ADMITTED 
 
18            MR. EMCH:  Your Honor, I apologize.  I have  
 
19  to make one amendment to my comment.  I'm now looking  
 
20  at the 1158 a little closer.  We had -- you're right,  
 
21  we had a parallel objection to admission into evidence  
 
22  because the witness couldn't identify the document. 
 
23            THE COURT:  I'm sorry.  Which one?   
 
24            MR. EMCH:  1158. 
 
25            THE COURT:  1158 is not offered. 
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 1            MR. EMCH:  Okay.  Understood. 
 
 2            THE COURT:  It hasn't been offered. 
 
 3            MR. EMCH:  All right.  I withdraw my addendum  
 
 4  to the comment as to that.  Thank you. 
 
 5            MS. BASHAW:  So no objection from the state  
 
 6  to any of those exhibits, Your Honor. 
 
 7            THE COURT:  All right.  All right.   
 
 8                And you're going to give Marci the  
 
 9  depositions? 
 
10            MR. EMCH:  Yes, Your Honor. 
 
11            THE COURT:  Okay. 
 
12            MS. BASHAW:  That's it. 
 
13            THE COURT:  Is that it for preliminary  
 
14  matters?  Ready for some testimony?   
 
15            MS. BASHAW:  Yes, Your Honor. 
 
16            MR. EMCH:  Yes, Your Honor. 
 
17            THE COURT:  Okay.  Mr. Clark, are you going  
 
18  to be examining the witness?   
 
19            MR. CLARK:  Your Honor, I'm going to be  
 
20  announcing that the respondent calls Dr. Eric Hanushek  
 
21  as a witness this morning, and the questioning on  
 
22  behalf of the respondent will be conducted by  
 
23  Mr. Munich, the Special Assistant Attorney General. 
 
24            THE COURT:  All right.  Very good.   
 
25  Dr. Hanushek, if you'd please come to the stand. 
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 1            (Witness sworn in by the court.) 
 
 2            THE COURT:  For the record, please state your  
 
 3  full name, spell for us your last name, and give us  
 
 4  your contact address. 
 
 5            THE WITNESS:  My name is Eric Alan Hanushek,  
 
 6  H-A-N-U-S-H-E-K.  I live at 1092 Cathcart,  
 
 7  C-A-T-H-C-A-R-T, Way, Stanford, California. 
 
 8            THE COURT:  All right.  Mr. Munich. 
 
 9            Mr. MUNICH:  Good morning, Your Honor.   
 
10                May I approach and bring a copy of our  
 
11  copy of the exhibit up to the witness?   
 
12            THE COURT:  Yes, and you have leave to  
 
13  approach this witness without further request from the  
 
14  court. 
 
15            MR. MUNICH:  And, Your Honor, this morning  
 
16  with this witness, we will be using two exhibits.   
 
17  Respondent's Exhibit 1348 and Respondent's Exhibit  
 
18  1536. 
 
19            THE COURT:  Okay.  Thank you, counsel. 
 
20            MR. EMCH:  Your Honor, petitioners have an  
 
21  objection to Trial Exhibit 1536.  It was a late  
 
22  disclosed document.  We also made our objections -- we  
 
23  recorded them on the Joint Statement of Evidence.   
 
24                This witness has been retrained for a  
 
25  couple years or more in this case.  This document is a  
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 1  61-page substantive document referred to as Trial  
 
 2  Exhibit 1536.  It was provided to us after the date  
 
 3  that counsel agreed to provide expert materials  
 
 4  including all expert materials used, created, analyzed,  
 
 5  or considered.  It was produced after the discovery  
 
 6  cutoff date of mid-July.  And, to accommodate  
 
 7  Dr. Hanushek, we also allowed his deposition to take  
 
 8  place later in July after the discovery cutoff.  It was  
 
 9  not produced in connection with that deposition  
 
10  either.   
 
11                It appears to be something created in  
 
12  August, essentially provided on the eve of trial.   
 
13  We've not had an opportunity, there's been no  
 
14  reasonable basis to examine the doctor on his opinions  
 
15  and the substance of those documents.  Essentially --  
 
16  because, as you know, Your Honor, we have limited  
 
17  time.  We're in a position where we essentially have to  
 
18  do discovery of a 61-page document during the trial  
 
19  when we have a very limited amount of time on the time  
 
20  clock.   
 
21                So, for all these reasons, the objection  
 
22  is for late disclosure, prejudice under ER 403.  We ask  
 
23  the court to exclude this particular document. 
 
24            THE COURT:  It hasn't yet been offered.  But  
 
25  I'll take that objection as preemptive.   
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 1                Mr. Clark, did you --  
 
 2            MR. CLARK:  I was going to respond if I need  
 
 3  to.  Mr. Munich isn't as familiar with the details of  
 
 4  discovery as I, but I take it from Your Honor's remark  
 
 5  that we'll cross that bridge when we come to it. 
 
 6            THE COURT:  Well, not really there.  It  
 
 7  hasn't been offered, but --  
 
 8            MR. CLARK:  I am prepared to address it now,  
 
 9  if you want. 
 
10            THE COURT:  I think we probably ought to  
 
11  because I'm assuming that, based upon Mr. Munich's  
 
12  comments, this witness will be examined on the  
 
13  document.  So we might as well address --  
 
14            MR. MUNICH:  Right, Your Honor. 
 
15            THE COURT:  -- the document. 
 
16            MR. CLARK:  All right.  Your Honor, first of  
 
17  all, the agreed-upon protocol for expert discovery  
 
18  disclosure was by a date certain, and, in the  
 
19  respondent's case it was in June of this year, we would  
 
20  produce reports if the experts had them.   
 
21                Neither side's experts had reports, with  
 
22  the exception of Dr. Conley, whose report actually was  
 
23  generated before the case was even filed.  We had no  
 
24  expert report for Dr. Hanushek, but we did produce a  
 
25  considerable amount of underlying material, virtually  
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 1  all of which is distilled and reflected, sometimes  
 
 2  informationally, sometimes graphically, in the course  
 
 3  of this exhibit.   
 
 4                The only documents that were not  
 
 5  produced at that time were located from public  
 
 6  government websites, such as the federal government's  
 
 7  statistical websites.  And the protocol throughout  
 
 8  discovery in this case -- and this is based on a  
 
 9  protective order that the petitioners sought and  
 
10  obtained from Judge Kallis.  The protocol on publicly- 
 
11  available website material was simply, everybody is  
 
12  free to go get it t a disclosed website.  So there's no  
 
13  tardy disclosure here.  Everything was disclosed in  
 
14  accordance with the protocol we agreed to.  And the  
 
15  only issue is whether or not his distillation of  
 
16  materials -- and all of these subject matters were  
 
17  addressed or addressable in the deposition that  
 
18  Dr. Hanushek gave in the case.  The only issue was  
 
19  whether or not this particular document that distills  
 
20  the prior disclosed material should be allowed for use  
 
21  in his testimony, either as an exhibit in the case or  
 
22  as something that can prompt his oral testimony, and  
 
23  then the document doesn't come in.   
 
24                But, these are not foreign subject  
 
25  matters to the respondent.   
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 1                After the disclosure --  
 
 2            THE COURT:  The petitioner you mean. 
 
 3            MR. CLARK:  I'm sorry.  They were disclosed  
 
 4  to the petitioner.  Thank you, Your Honor. 
 
 5                Dr. Hanushek sat through a lengthy  
 
 6  deposition towards the end of July, and things were  
 
 7  arranged that way, in part, because of the expert's  
 
 8  schedule, but, in part, because of opposing counsel's  
 
 9  understandable need for time to absorb what had been  
 
10  produced in June so that they could conduct the  
 
11  examination.   
 
12                At the tail end of the examination,  
 
13  Dr. Hanushek was asked by Mr. Emch if he was doing  
 
14  anything further between the date of the deposition and  
 
15  trial.  And, at that point in the deposition,  
 
16  Dr. Hanushek disclosed that he was going to put  
 
17  together an exhibit, such as he did subsequently put  
 
18  together, and that he hadn't been able to do it up to  
 
19  that point in time.   
 
20                Counsel responded by making a request  
 
21  that we produce those documents as soon as we could.   
 
22  He did state for the record that he thought it was a  
 
23  tardy disclosure, but he reserved the right to call  
 
24  Dr. Hanushek back to talk about these documents when  
 
25  they were produced.  I told him I wouldn't agree with  
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 1  that position, but we didn't rule it out.  He could  
 
 2  ask.  He didn't ask.   
 
 3                On August 10th, which was the date for  
 
 4  the deadline of exchanging trial exhibits, and I told  
 
 5  Mr. Emch that the outside date for the production of  
 
 6  this material would be that date, we produced the very  
 
 7  document that they're complaining about this morning,  
 
 8  and they've had since August 10th to absorb it.  They  
 
 9  had from August 10th forward to follow through on their  
 
10  request for further discovery, which we would have  
 
11  granted because, on balance, why fight over something  
 
12  like that.  And so there's been no tardy disclosure.   
 
13                There's been no surprise.  If they have  
 
14  to get on top of this information, they only have to  
 
15  get on top of this information because it was still  
 
16  information and data from the stuff that was disclosed  
 
17  to them back in June.   
 
18                As I say, the issue was discussed  
 
19  thoroughly in the deposition and their preferred  
 
20  remedy, at the time, was to get the document and then  
 
21  reserve the right to call him back for discovery  
 
22  deposition on that document, and we would have allowed  
 
23  that. 
 
24                Last, but certainly not least, Your  
 
25  Honor, we faced a similar situation last week when the  
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 1  petitioners put Professor Soder on the stand.   
 
 2                As you might recall, Professor Soder was  
 
 3  asked questions about documents that were never  
 
 4  disclosed as things that were going to be relied upon  
 
 5  by his testimony.  We objected to it on late disclosure  
 
 6  grounds, among others, and the court overruled our  
 
 7  objections and allowed the petitioners to proceed and  
 
 8  use the tardily disclosed document.   
 
 9                I believe those documents, Your Honor,  
 
10  that were used in Professor Soder's deposition, were  
 
11  publicly available, voter pamphlets, a ballot, and a  
 
12  couple of other things, but they weren't produced to us  
 
13  for use in this case or identified to us for use in  
 
14  this case until the very earliest August 10th.  And I  
 
15  think it happened even later than that because those  
 
16  documents were assembled for uses in a deposition on  
 
17  written questions to the Secretary of State Sam Reed,  
 
18  and then his deposition and those exhibits were  
 
19  supplied to the court.   
 
20                But the important point is, those were  
 
21  never identified as materials that Professor Soder was  
 
22  going to reply upon until he took the stand in trial.   
 
23  And Your Honor listened to argument of counsel and  
 
24  ruled against us on excluding the testimony about those  
 
25  documents and the use of those documents in Dr. Soder's  
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 1  testimony.   
 
 2                So we've already had rulings --  
 
 3            THE COURT:  But those documents, as I recall,  
 
 4  none of them were work product.  Those documents were  
 
 5  all -- first of all, they were admitted essentially for  
 
 6  illustrative purposes, if I recall.  They were things  
 
 7  like initiatives, ballot titles, things like that that  
 
 8  he's using as an example of the level of education or  
 
 9  sophistication that a consumer of the democratic  
 
10  process would have to have in order to understand those  
 
11  documents.   
 
12                The question is whether any of these  
 
13  documents are work product.  In other words, were  
 
14  they created for purposes of this litigation. 
 
15            MR. CLARK:  They were, Your Honor.  And I  
 
16  don't mean to contend with the court on Professor  
 
17  Soder.  While those documents weren't work product, the  
 
18  fact is they weren't identified, ever, until the man  
 
19  took the stand as documents they intended to rely  
 
20  upon.   
 
21                So if the issue is a surprise or  
 
22  nondisclosure, we've already passed that mark with  
 
23  Professor Soder.  But, assume that Professor Soder's  
 
24  example doesn't have anything to do with what we're  
 
25  contending with today, Your Honor, for the sake of  
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 1  argument, the fact is, the underlying material was  
 
 2  disclosed in June, pursuant to the agreed-upon schedule  
 
 3  and on time.  The fact is the man testified when -- in  
 
 4  his deposition that the only thing he had left to do  
 
 5  between the deposition and trial was to prepare the  
 
 6  very document he prepared.  The request at the  
 
 7  deposition was disclose it as soon as it's available,  
 
 8  which we did.  The request at the deposition was, in  
 
 9  light of this, we might need to continue the deposition  
 
10  and pursue it on this document.  And, as I say, we  
 
11  would have agreed to that.  And the document itself was  
 
12  disclosed no later than August 10th, which was the  
 
13  deadline for disclosing exhibits we were using at  
 
14  trial.   
 
15                Your Honor, you made a distinction in  
 
16  your comments about Dr. Soder and said they were  
 
17  admitted for illustrative purposes.  We think these  
 
18  shouldn't be relegated to illustrative purposes because  
 
19  they actually distill the essence of things he  
 
20  testified about in his deposition and things that were  
 
21  disclosed back in June.   
 
22                So the only issue is whether or not the  
 
23  charts and materials he prepared to get a handle  
 
24  around, a tremendous amendment of material and  
 
25  scholarly works, whether there's been any unfair  
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 1  surprise or tardy disclosure.   
 
 2                We've complied with the discovery  
 
 3  schedule, Your Honor, and there was nothing tardy about  
 
 4  this disclosure.  And the remedy that they foresaw as  
 
 5  resolving any issue they had was available to them and  
 
 6  they elected not to pursue it. 
 
 7            MR. EMCH:  That mischaracterizes the remedy. 
 
 8            THE COURT:  Well, let Mr. Clark finish. 
 
 9            MR. CLARK:  Your Honor, I have the testimony  
 
10  in the deposition right here, and if it's going to be  
 
11  contended, we can simply relate to the court or provide  
 
12  the court with the exchange that occurred at the end of  
 
13  Dr. Hanushek's deposition. 
 
14            MR. MUNICH:  Your Honor, may I?  Just to  
 
15  add -- to address the court's question about whether  
 
16  there's a work product or not. 
 
17                The vast bulk of these slides that are  
 
18  contained in that exhibit are slides that come right  
 
19  from these data that were produced from the other side  
 
20  in June.  We provided the raw data.  We provided the  
 
21  output files from the statistical analysis.  And what  
 
22  those -- the vast bulk of those materials are, is  
 
23  simply, you ask the system, then, to print out the  
 
24  chart that shows the results that were on these data.   
 
25  These data were there.  They were barely asked about at  
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 1  the deposition, but they were there.  The other  
 
 2  contents of the slides are materials that -- they're  
 
 3  reproductions of charts that appear in Dr. Hanushek's  
 
 4  book.  He was asked at length about his book.  He  
 
 5  identified the book as something he would be testifying  
 
 6  based on and he was asked about. 
 
 7            THE COURT:  All right.  I'm going to hear  
 
 8  from Mr. Emch.  And, Mr. Munich, since you weren't here  
 
 9  at the beginning of the case, I have a rule which is  
 
10  one person gets to argue the issue.   
 
11            MR. MUNICH:  I'm sorry, Your Honor.   
 
12            THE COURT:  It's just not fair because I  
 
13  don't allow Mr. Emch and Mr. Ahearne to argue --  
 
14            MR. MUNICH:  I understand.  Please forgive  
 
15  me. 
 
16            THE COURT:  All right.  Mr. Emch. 
 
17            MR. EMCH:  Well, Your Honor, I think they  
 
18  mischaracterized the facts and record in several  
 
19  respects.   
 
20                First of all, at the deposition I did  
 
21  note this.  I was very concerned about it.  I did make  
 
22  an objection.  In my objection I said my concern was  
 
23  this was passed the discovery cutoff and petitioners  
 
24  wouldn't have a fair opportunity to review what is in  
 
25  those charts and graphs.   
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 1                I said, at a minimum, we want to maybe  
 
 2  have a deposition, but that -- I didn't limit my remedy  
 
 3  anywhere.  In fact, I said we don't have these.  This  
 
 4  is unfair.  This is past the discovery deadline.  This  
 
 5  is past the agreement we had, which is to provide  
 
 6  everything that the expert's going to use, consider,  
 
 7  create, analyze, and so forth.   
 
 8                Especially their argument is we did a  
 
 9  data dump on you a couple months before trial.  And if  
 
10  you weren't smart enough or able to figure out what we  
 
11  possibly could use among this data, then that's your  
 
12  own fault.  And that's not the spirit of the letter of  
 
13  the discovery rules.  We don't know -- if you look at  
 
14  some of these graphs, Your Honor, it doesn't make any  
 
15  sense.  Obviously, the witness has done some type of  
 
16  analysis.  We don't know what the methodology is.  We  
 
17  don't know what value to put to it.  It's a multi- 
 
18  variated analysis and potentially a regression  
 
19  analysis.   
 
20                If I heard counsel correctly, what they  
 
21  said is, well, Your Honor, it's a matter of pushing a  
 
22  button.  We could have just pushed a button and created  
 
23  these.  If that's really what they contend --  
 
24            (Interruption by the court reporter.) 
 
25            MR. EMCH:  Sorry.  So counsel said, we  
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 1  essentially -- if I heard it correctly -- would push a  
 
 2  button and process the data this way.   
 
 3                Your Honor, if that is a simple  
 
 4  solution, there is absolutely no excuse for them not to  
 
 5  do that prior to the deposition, prior to the agreed  
 
 6  disclosure of all expert materials, work product, on  
 
 7  June 15th, but prior to the discovery cutoff in the  
 
 8  middle of July.  Instead, they dumped this on us, you  
 
 9  know, essentially on the eve of trial when we're  
 
10  preparing findings of fact, trial briefs, et cetera,  
 
11  and now want us to do discovery in the middle of  
 
12  trial.   
 
13                With respect to Professor Soder's  
 
14  information, there are material differences there.  All  
 
15  those documents were previously provided in  
 
16  depositions.  They were already in the case.  Moreover,  
 
17  the details of the testimony was not -- was not  
 
18  distilled in those in any way.  They were simply  
 
19  examples.  These documents stood on their own.  These  
 
20  documents, on the other hand, are documents reflecting  
 
21  work product by a retained expert who's been around for  
 
22  a couple of years on the case, and if they want to ask  
 
23  the witness about his underlying materials, that would  
 
24  be okay with petitioners.  But what they can't do is  
 
25  then -- then synthesize and analyze and try to pass off  
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 1  a 61-page substantive document, which reflects disputed  
 
 2  opinions as facts and say, well, you guys now have got  
 
 3  to figure out what I was doing and why and how, and  
 
 4  you've got to do your cross-examination on that basis.   
 
 5                So, in every respect, this is a late  
 
 6  disclosure.  It was past every agreement we had, past  
 
 7  the court's own schedule, and should be excluded. 
 
 8            MR. CLARK:  May I respond, Your Honor?   
 
 9            THE COURT:  Briefly. 
 
10            MR. CLARK:  Briefly to respond, Your Honor,  
 
11  we didn't do a data dump on them at all.  And even  
 
12  though Dr. Conley isn't taking the stand in their case,  
 
13  apparently, and even though his report isn't going to  
 
14  be offered by them into evidence, apparently, it took  
 
15  us about a half-a-dozen trips back to the well to say  
 
16  to them, this is incomplete. 
 
17                And so discovery for Dr. Conley trickled  
 
18  in and trickled in.  If anybody did a data dump, they  
 
19  did it, and then -- in that case.  But we didn't do  
 
20  that, Your Honor.   
 
21                Look, it's clear from our  
 
22  presentation -- and I don't really hear Mr. Emch  
 
23  dispute this, that the materials that are in there were  
 
24  part and parcel of materials that were provided to them  
 
25  back in June.  And if he says I didn't understand the  
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 1  materials, then that's why we provided Dr. Hanushek in  
 
 2  deposition.  And he was asked over and over again, what  
 
 3  did you provide, what did you rely upon, and he  
 
 4  identified materials in response to his question and  
 
 5  answer any questions that related to how to use,  
 
 6  manipulate, or otherwise employ the data that we  
 
 7  provided in June.   
 
 8                This is not tardy disclosure, Your  
 
 9  Honor.  This is disclosure in accordance with the  
 
10  agreement of the parties and the deadlines established  
 
11  by the court.   
 
12                And, again, in the deposition, Mr. Emch  
 
13  said, "My concern here is that it's past the discovery  
 
14  cutoff, and we, petitioners don't have a fair  
 
15  opportunity to review and evaluate those charts and  
 
16  graphs."  And, again, they weren't available at the  
 
17  time of the deposition.  "So," Mr. Emch continues, "I  
 
18  would ask you at a minimum to produce them as soon as  
 
19  they're created.  Also reserving the right to reopen  
 
20  your deposition so we can have an opportunity to depose  
 
21  you on what your conclusions may reflect if you use  
 
22  those items at trial." 
 
23                First of all, these his conclusions  
 
24  aren't changing from the ones he was asked to state and  
 
25  stated in his deposition.   
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 1            MR. EMCH:  May I respond?   
 
 2            MR. CLARK:  They are the same.  The only  
 
 3  difference is the document was produced after the  
 
 4  deposition, provided on August 10th, as it was supposed  
 
 5  to be, and they didn't follow up on the remedy they  
 
 6  stated they wanted in the deposition, which was to take  
 
 7  his deposition again. 
 
 8            THE COURT:  All right.  Thank you.  I'm  
 
 9  prepared to rule.  Thank you.  Please be seated. 
 
10                The late disclosure of expert witnesses'  
 
11  testimony and their opinions is a chronic and  
 
12  persistent problem in vein for many of the trial  
 
13  judge.   
 
14                I have worked with Judge Kallis, who is  
 
15  now the Chief Civil Judge, and also chairs of the Local  
 
16  Rules Committee as to whether we need to codify some  
 
17  right-line test so that when expert deposition is  
 
18  taken, his or her opinions are formalized and  
 
19  completed.       
 
20                Your situation is, regrettably, not  
 
21  unique in terms of late disclosure.  And the remedies  
 
22  requested range from exclusion of the expert testimony  
 
23  or limitation on the expert testimony, or, in this  
 
24  case, exclusion of the expert's work product.  
 
25                At the current time, there is  
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 1  significant discretion with the trial judge as to  
 
 2  whether to allow the testimony or to allow the  
 
 3  admission of an exhibit.  And perhaps we need  
 
 4  clarification in our local rules on that issue. 
 
 5                The exhibit was produced late.  It was  
 
 6  produced after the expert's deposition had been taken.   
 
 7  But the question that this court would address is, to  
 
 8  what degree are the petitioners prejudiced.   
 
 9                I will rule as follows:  1536 has not  
 
10  been offered.  I will make a determination as to  
 
11  whether 1536 should or should not be admitted at the  
 
12  completion of Dr. Hanushek's testimony.   
 
13                With regard to his testifying on the  
 
14  exhibit, he will be allowed to testify as to contents  
 
15  of the exhibit.  However, if any of his testimony was  
 
16  not previously disclosed as part of his opinion, the  
 
17  court will consider striking that testimony and not  
 
18  considering it.   
 
19                So what I am more concerned with is not  
 
20  the fancy graphs and charts but whether the substance  
 
21  of Dr. Hanushek's opinion had been previously  
 
22  disclosed.   
 
23                If the charts are the basis for an  
 
24  opinion that was not previously disclosed, then the  
 
25  petitioners may feel that they have been prejudiced by  
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 1  that nondisclosure and the court will consider  
 
 2  exclusion of that evidence and that testimony. 
 
 3                We'll proceed with Dr. Hanushek's  
 
 4  testimony at this time.   
 
 5                Mr. Munich. 
 
 6            MR. MUNICH:  Thank you, Your Honor. 
 
 7                     ERIC HANUSHEK,  
 
 8    called as a witness herein, having been first duly  
 
 9     sworn, was examined and testified as follows: 
 
10                    DIRECT EXAMINATION 
 
11  BY MR. MUNICH: 
 
12      Q.    Dr. Hanushek, can you state your current  
 
13  position? 
 
14      A.    Yes.  I'm the Paul and Jean Hanna Senior  
 
15  Fellow at the Hoover Institution of Stanford  
 
16  University. 
 
17      Q.    Okay.  And do you have areas of research that  
 
18  you focus on? 
 
19      A.    Yes, I do. 
 
20      Q.    What are they? 
 
21      A.    I'm an economist by training, and I've spent  
 
22  almost all of my career studying matters of education  
 
23  policy and education finance.   
 
24            I've paid particular attention to what  
 
25  determines achievement differences among students, and,  
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 1  secondly, how important are student differences among  
 
 2  students for future outcomes for themselves and  
 
 3  society. 
 
 4      Q.    How long have you been engaged in this field  
 
 5  of research? 
 
 6      A.    I must say about 40 years. 
 
 7      Q.    Okay.  Can you tell the court a little bit  
 
 8  about your education background? 
 
 9      A.    I was a distinguished graduate at the U.S.  
 
10  Air Force Academy in 1965, where I majored in  
 
11  economics.  I then went to Massachusetts Institute of  
 
12  Technology and got a Ph.D. in economics in 1968. 
 
13      Q.    All right.  Have you received over time -- we  
 
14  have your CV up on the viewer here.  Have you received  
 
15  any awards for your work? 
 
16      A.    I have. 
 
17      Q.    Okay.  Can you -- 
 
18      A.    Well, let me say that I'm not sure if it's an  
 
19  award or not.  I have been the President of the  
 
20  Association for Public Policy Analysis and Management,  
 
21  which is the major professional association for public  
 
22  policy work.   
 
23            I've also been on the Board of Directors in  
 
24  the American Education Finance Association, which is  
 
25  the professional group that looks at finance issues  
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 1  across the states. 
 
 2            I have been elected as a member of the  
 
 3  International Academy of Education.  A member of -- or  
 
 4  a Fellow of the American Education Research  
 
 5  Association.  A Fellow of the Journal of Labor  
 
 6  Economics.  And I've received the Fordham Prize  
 
 7  Scholarship in 2004. 
 
 8      Q.    Okay.  Have you published -- well, before we  
 
 9  get to that.   
 
10            Do you have -- are there positions prior to  
 
11  your current engagement that bear on your work here  
 
12  today? 
 
13      A.    Yes.  I have prior academic appointments.  I  
 
14  spent 22 years at the University of Rochester before  
 
15  moving to Stanford.  Before that, I taught at the U.S.  
 
16  Air Force Academy and at Yale University. 
 
17            In terms of other service, I think that the  
 
18  most relevant was that I was the Deputy Director of  
 
19  Congressional Budget Office, which is the Major  
 
20  Economic Analysis Office for the U.S. Congress.  And I  
 
21  was also a Senior Staff Economist at the Council of  
 
22  Economic Advisors, which is the Chief Economic  
 
23  Institution the advise the President. 
 
24      Q.    All right.  And now my next question.   
 
25            Have you authored any publications that are  
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 1  relevant to the work that you'll be discussing today? 
 
 2      A.    Well, I guess the simplist is to say that  
 
 3  most of my publications are relevant to this work.  I  
 
 4  published in the Economics of Education on education  
 
 5  policy throughout my career.   
 
 6            Most recently, I wrote a book with Alfred  
 
 7  Lindseth on -- it's called, Schoolhouses, Courthouses,  
 
 8  and Statehouses - Solving the Funding Achievement  
 
 9  Puzzle in America's Public Schools, which is directly  
 
10  related to how we finance and organize education and  
 
11  the role of courts and legislatures in setting  
 
12  policies. 
 
13            Prior to that, I have several books.  I guess  
 
14  it's over a dozen books at this point that I've edited  
 
15  or authored, including Making Schools Work, the  
 
16  Handbook of the Economics of Education, and other books  
 
17  related to productivity and performance of schools.   
 
18  Both in the U.S. and abroad. 
 
19      Q.    All right.  And all these works that we've --  
 
20  that you're discussing right now appear in your CV; is  
 
21  that correct? 
 
22      A.    They do. 
 
23      Q.    And were they identified at your deposition? 
 
24      A.    They are.  I mean, there's a large number of  
 
25  professional articles -- 250 or so professional  
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 1  articles that are listed there, also that I haven't  
 
 2  gone through in great detail in the deposition, but --  
 
 3  that were largely the background for some of the books  
 
 4  that I've written. 
 
 5      Q.    Have you testified in court in other school  
 
 6  funding litigation? 
 
 7      A.    I have. 
 
 8      Q.    And do those appear in your vitae? 
 
 9      A.    Yes.  At the very end of the vitae are a list  
 
10  of cases.  I guess it's 13 or 14 cases that are  
 
11  relevant in different state courts on school finance  
 
12  issues. 
 
13      Q.    And has your testimony in cases like that  
 
14  been similar to or different from the testimony that  
 
15  you're prepared to offer today? 
 
16      A.    Well, it has a lot of similarities because it  
 
17  has to do with what determines achievement and how  
 
18  should finance policy be related to that.   
 
19            But every case, frankly, is different because  
 
20  every state is different in terms of its policies and  
 
21  its Constitution and the way it is organized at  
 
22  schools. 
 
23      Q.    Okay.  Any other parts of your vitae that you  
 
24  would want to bring to the court's attention as far as  
 
25  bearing on your work today? 
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 1      A.    No, I think that that summarizes it. 
 
 2            MR. MUNICH:  Okay, Your Honor, the state  
 
 3  offers Exhibit 1348, Dr. Hanushek's vitae. 
 
 4            THE COURT:  1348 is offered. 
 
 5            MR. EMCH:  No objection, Your Honor. 
 
 6            THE COURT:  1348 is admitted. 
 
 7                     EXHIBIT ADMITTED 
 
 8            MR. MUNICH:  Thank you. 
 
 9  BY MR. MUNICH: 
 
10      Q.    Dr. Hanushek, you were hired by the State of  
 
11  Washington to do some analysis in connection with this  
 
12  lawsuit; is that right?   
 
13      A.    I was. 
 
14      Q.    Okay.  Can you tell us what your assignments  
 
15  were?   
 
16      A.    I was asked, first, to provide an overview of  
 
17  how Washington policies might effect students in the  
 
18  population in Washington and the nation, how its school  
 
19  policies would fit in.   
 
20            Secondly, I was asked to assess where  
 
21  Washington stood today in terms of its outcomes.   
 
22            Thirdly, I was asked to relate what I knew of  
 
23  national policies and national programs and outcomes  
 
24  for finance and student achievement to Washington  
 
25  state, both to provide the background of what had been  
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 1  learned over the last 40 years, essentially, on school  
 
 2  finance, and, secondly, to confirm that the national  
 
 3  information was, indeed, relevant to the State of  
 
 4  Washington. 
 
 5            I was also asked to describe what some of the  
 
 6  choices that Washington state made in terms of its  
 
 7  policies and how that related to the national  
 
 8  evidence.   
 
 9            Additionally, I was asked to address the  
 
10  issues of the role of pre-K policies in education and  
 
11  how that might fit into an overall education plan.   
 
12            And then, finally, I could relate Washington  
 
13  policies today to what is viewed as the best policies  
 
14  nationally. 
 
15      Q.    All right.  And are all these areas that you  
 
16  have researched and written on in the past? 
 
17      A.    They are. 
 
18      Q.    And were all these topics discussed at your  
 
19  deposition? 
 
20      A.    Yes, they were. 
 
21      Q.    Do you have -- well, we can put up, and I  
 
22  think you should have in front of you, a copy of  
 
23  Exhibit 13 -- excuse me -- State's Exhibit 1536.  And  
 
24  these are some charts that you prepared for this case;  
 
25  is that correct? 
 
 
   
                                                                      2995 
 
 1      A.    Yes. 
 
 2      Q.    Now, the first thing that you mentioned was a  
 
 3  discussion of Washington's achievement, and we've had  
 
 4  discussion about that in this case.   
 
 5            Is there a debate nationally about  
 
 6  achievement and how we obtain -- how -- what factors  
 
 7  effect achievement and whether spending effect issues  
 
 8  relating to that? 
 
 9      A.    Absolutely.  It's hard to open the papers  
 
10  today without seeing that there's a debate about the  
 
11  performance of our students.   
 
12            Most people generally date it to 1983 when  
 
13  there's a federal government report called a Nation at  
 
14  Risk that came out that said that the quality of our  
 
15  schools and the performance of our students was  
 
16  extraordinarily important for economic outcomes in the  
 
17  U.S.   
 
18            What we've learned since 1983 is just how  
 
19  important achievement of students is to their own  
 
20  personal success and to the nation.  We have found that  
 
21  what people know is a very important indicator of how  
 
22  well the economy functions.   
 
23            So all of the recent discussion, for example,  
 
24  of 21st Century skills is real.  It's not just a lot of  
 
25  words, but it makes a big difference that our students  
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 1  are prepared.   
 
 2            And, frankly, from some of my other work, the  
 
 3  U.S. isn't doing as well as it should be.  We are below  
 
 4  the average of the developed countries in terms of math  
 
 5  and science ability on standardized math and science  
 
 6  tests.   
 
 7            And there's been a lot of effort to try to  
 
 8  think about how we can improve that.  But, as we'll  
 
 9  see, things haven't changed since 1983 remarkably, and  
 
10  it's now time that we have to give some new thought to  
 
11  how to do it. 
 
12      Q.    Okay.  So one of the first things you said  
 
13  you did was to look at how Washington compares to other  
 
14  states; is that right? 
 
15      A.    I did. 
 
16      Q.    How did you do that? 
 
17      A.    Well, this is actually made possible because  
 
18  the U.S. government, for some period of time, has  
 
19  tested achievement in different subjects at different  
 
20  grade levels.   
 
21            Since 1992, we have information on state-by- 
 
22  state performance on math and reading tests in 4th and  
 
23  8th grade that come from what's called the National  
 
24  Assessment of Evidence Education Progress, or NAEP.   
 
25  The importance of this is that we have a standard to  
 
 
   
                                                                      2997 
 
 1  compare performance across states.  If we just rely on  
 
 2  individual state tests, like the WASL, we can't compare  
 
 3  that to the Sunshine State test in Florida or the TOX  
 
 4  test in Texas.   
 
 5            So we need a national way to do this, and the  
 
 6  NAEP has provided that in a regular -- on a regular  
 
 7  basis. 
 
 8      Q.    Okay.  And what is the NAEP?  Where does one  
 
 9  find the NAEP?  [***START START START**] 
 
10      A.    Well, the NAEP is produced by the federal  
 
11  government.  The U.S. Department of Education is in  
 
12  charge of it.  They now test about 3 to 4,000 students  
 
13  in each state of the union every three years in  
 
14  different subjects at different grade levels, and you  
 
15  can then compare performance both over time and across  
 
16  states using these data. 
 
17      Q.    Okay.  And are NAEP data the types of -- the  
 
18  type of data that experts in your field usually and  
 
19  regularly rely upon? 
 
20      A.    Absolutely.  I mean, if you go to the  
 
21  website, it's titled, quite appropriately, the Nation's  
 
22  Report Card. 
 
23      Q.    Okay.  So, if I understand correctly, the  
 
24  first thing you did was to look at how Washington  
 
25  students compare on the NAEP with other states; is that  
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 1  correct? 
 
 2      A.    Yes, I did. 
 
 3      Q.    Okay.  And how do they compare?  Let's  
 
 4  look -- well, if we look at the first substantive slide  
 
 5  in 1356 -- or excuse me 1536, titled NAEP Fourth Grade  
 
 6  Reading:  All Students, 2007.   
 
 7            Can you tell us what that slide reveals? 
 
 8      A.    Yes.  This slide rank orders all states from  
 
 9  the District of Columbia, not as a state, to  
 
10  Massachusetts, and this is performance of 4th graders  
 
11  in reading.  What you see -- and you'll see in the  
 
12  other slides I give, is Washington state is in about  
 
13  the top third of the nation in all the tested subjects. 
 
14      Q.    Okay.  And that would hold true for 8th grade  
 
15  reading, 4th grade math, and 8th grade math as well; is  
 
16  that right? 
 
17      A.    Yes.  As we move forward, 8th grade reading  
 
18  might be a little bit lower than 4th grade reading.   
 
19  But you see that 4th grade math is higher in terms of  
 
20  ranking nationally and 8th grade math is also at about  
 
21  the same place.   
 
22            So what you see is that Washington is in that  
 
23  top plateau of the top third of the nation.  There are  
 
24  a number of states, including my own of California,  
 
25  that fall noticeably below that.  But Washington could  
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 1  do better, but it's in the top group. 
 
 2      Q.    Okay.  And the question of NAEP and how  
 
 3  Washington students perform on the NAEP, was this  
 
 4  discussed at your deposition? 
 
 5      A.    Yes, it was. 
 
 6      Q.    What else did you look at in terms of trying  
 
 7  to assess how Washington students did?  You've shown  
 
 8  us -- you talk about 4th grade elementary school and  
 
 9  8th grade, which, I guess, is middle school or junior  
 
10  high school.   
 
11            Did you also look at some other measures of  
 
12  Washington performance? 
 
13      A.    I did.  Realistically, we'd like to have  
 
14  performance at the end of school as they're going on to  
 
15  college or out into the labor market.  The NAEP does  
 
16  not test older students, in part, because they're  
 
17  concerned about their quality of -- the ability to test  
 
18  older students that don't take it seriously.  And so  
 
19  they've never tested the 12th graders in NAEP to give a  
 
20  comparative story.   
 
21            We have the college admissions test available  
 
22  to give us some performance measure.  They have an  
 
23  unfortunate characteristic that they're a voluntary  
 
24  test so that the people who really want to go on to  
 
25  school are more likely to take a test than those that  
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 1  aren't really interested in going on to further  
 
 2  schooling.  And more than that, we have two college  
 
 3  tests, the ACT test and the SAT test, and different  
 
 4  states take different proportions of those.   
 
 5            What you find is that, you know, in a state  
 
 6  where only 10 percent of the students take one of the  
 
 7  tests, the students do very well.  And why is that?   
 
 8  Well, these are the most motivated students who want to  
 
 9  go to Harvard or Stanford from a state as opposed to  
 
10  the other students that are just going to go to state  
 
11  schools.   
 
12            So what I've put in the charts are comparison  
 
13  of SAT performance where the Washington state students  
 
14  tend to take the SAT more than the ACT.  And for all of  
 
15  the states that have more than 25 percent of their  
 
16  students taking the SAT, I have scores, and Washington  
 
17  state, in that group, is at the top of the -- of all  
 
18  the states that have at least 25 percent of their  
 
19  students taking the test.  So, if you go to a state  
 
20  that has fewer than 25 percent of the students, you'll  
 
21  find some that are, in fact, scoring higher than  
 
22  Washington, but that's the phenomenon of the voluntary  
 
23  taking of the test. 
 
24      Q.    Okay.  Let me go back for one second and ask  
 
25  you about the four tables that you have in your -- in  
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 1  1556 relating to NAEP.   
 
 2            Where did those come from? 
 
 3      A.    Those are tables that come from just putting  
 
 4  on a bar chart the data that come directly from the  
 
 5  website of the Nation's Report Card.  You'll see the  
 
 6  website listed at the bottom, which is an official  
 
 7  website of the National Center for Education Statistics  
 
 8  of the Department of Education. 
 
 9      Q.    Okay.  That's a government website, right? 
 
10      A.    Yes, it is. 
 
11      Q.    And how about -- let's go back then to the  
 
12  SAT standards that you mentioned.   
 
13            The 25 percent participation, demarcation  
 
14  that you used, that's because of the phenomena you just  
 
15  described where you have great numbers or small numbers  
 
16  of people participating in the SAT? 
 
17      A.    That's why I cut it off there, yes. 
 
18      Q.    All right.  Okay.  And where did you obtain  
 
19  the data or the chart that is shown in the two tables  
 
20  that 1536 that demonstrate SAT reading scores and SAT  
 
21  math scores.   
 
22      A.    Well, there's an annual publication of the  
 
23  U.S. Department of Education called Digest of Education  
 
24  Statistics.  This comes directly from one of those  
 
25  tables.   
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 1            I'm virtually certain that I got this  
 
 2  specific data here not from the hard copy but from the  
 
 3  web version of the digest where you can download the  
 
 4  data directly from the government sources.   
 
 5      Q.    Okay.  And did you discuss these conclusions  
 
 6  at your deposition? 
 
 7      A.    I'm not sure if we discussed these  
 
 8  specifically.  I said that I would have other data on  
 
 9  performance.   
 
10      Q.    Were you asked any follow-up questions on  
 
11  that?   
 
12      A.    No, not that I remember. 
 
13      Q.    There's been talk here, Dr. Hanushek, about  
 
14  WASL math scores during the trial.   
 
15            Have you looked at the question of WASL  
 
16  scores and how proficiency is assessed in Washington  
 
17  compared to other places? 
 
18      A.    I have. 
 
19      Q.    Okay.  What did you find when you examined  
 
20  that? 
 
21      A.    Well, proficiency has special meaning now  
 
22  since the No Child Left Behind Act of the federal  
 
23  government.  The No Child Left Behind Act specifies  
 
24  that all states must set standards for learning, test  
 
25  those standards, establish a certain cutoff for what it  
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 1  determines is proficient, and ensure that all students  
 
 2  eventually meet that standard of proficiency.   
 
 3            This has been a controversial part of No  
 
 4  Child Left Behind because each state chooses its own  
 
 5  proficiency level, and some states choose very low  
 
 6  levels that it calls proficient and some choose very  
 
 7  high levels that it calls proficient.   
 
 8            One of the complications of that is that if  
 
 9  you choose a high level -- a high standard for what you  
 
10  expect your students to know, at the current time, many  
 
11  students will look like they are not proficient but  
 
12  they're failing.  If you choose a low standard of what  
 
13  students should know in terms of the cutoff, then it  
 
14  looks like everybody is learning a lot.   
 
15            So the chart that I put in on state  
 
16  proficiency and NAEP cutoffs do the following: -- this  
 
17  is an official government report of the National Center  
 
18  for Education Statistics.  Actually, the Institute for  
 
19  Education Science produces this.   
 
20            What it did was to have researchers assess  
 
21  what is the NAEP equivalent.  What is the equivalent on  
 
22  this common standard of the cutoff level.  And the  
 
23  chart shows on the horizontal axis the equivalent  
 
24  cutoff score in terms of NAEP.  And on the vertical  
 
25  axis, it shows the proportion who are proficient,  
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 1  according to the state standards.   
 
 2            So we can see at the far right-hand side that  
 
 3  Massachusetts has chosen the toughest standard of any  
 
 4  of the states.  And, as a result, it has almost the  
 
 5  lowest percent proficient in 2005 when this study was  
 
 6  done, not because their schools are good or bad, per  
 
 7  se, but because the cutoff is real hard and students  
 
 8  are expected to know a lot.   
 
 9            If you look at the other end, you'll see up  
 
10  at the top, states like Tennessee, which has chosen the  
 
11  very lowest cutoff score for 4th grade math  
 
12  proficiency, there, it looks like almost 90 percent, 85  
 
13  plus percent of their students were proficient in  
 
14  math.  So you might think from this -- and, oh, I guess  
 
15  I should point out, since we are in Washington, that  
 
16  Washington has chosen a pretty tough level.  It's  
 
17  seventh or eighth, I believe, in terms of how tough the  
 
18  standards is that are expected for 4th grade  
 
19  mathematics.  And it's down in the lower percent  
 
20  proficient saying more about the cutoff that's chosen  
 
21  than the quality of its schools.  So there's no way  
 
22  that one would say that because Tennessee students have  
 
23  85 percent proficient that they know more than  
 
24  Washington students or Massachusetts students.   
 
25            And, in fact, if we look back at the NAEP  
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 1  graphs for 4th grade mathematics, we would see that  
 
 2  Massachusetts is on top of the nation in terms of  
 
 3  actual knowledge and Washington is in the top third and  
 
 4  Tennessee is in the bottom half of performance across  
 
 5  the states.   
 
 6            So, when people say, well, there are so many  
 
 7  people that aren't proficient in Washington, you have  
 
 8  to put that in the context of what Washington is  
 
 9  expecting, and it's expecting more of the students than  
 
10  the majority of the states. 
 
11      Q.    So have you looked at -- you've highlighted  
 
12  in your testimony just now, Dr. Hanushek,  
 
13  Massachusetts.  Massachusetts has set its proficiency  
 
14  score about 250, 255? 
 
15      A.    Yes.  And there's all kinds of confusion  
 
16  here, I should say, because the word proficient is used  
 
17  by different people in different ways.   
 
18            NAEP has its own level of proficient which is  
 
19  a very high standard, and Massachusetts has basically  
 
20  adopted the high NAEP standard of proficiency. 
 
21      Q.    And Washington's would equate to about the  
 
22  230 something; is that right? 
 
23      A.    Yes. 
 
24      Q.    And Tennessee, the last state you mentioned,  
 
25  is about -- well, I guess, about 200.   
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 1      A.    Very close to 200. 
 
 2      Q.    Does it matter what level of proficiency a  
 
 3  state uses? 
 
 4      A.    Well, this is actually a choice.  Some  
 
 5  states, it's been alleged, choose their proficiency  
 
 6  labeled, basically, to gain No Child Left Behind so  
 
 7  that they weren't under the strict standards of No  
 
 8  Child Left Behind if they don't meet proficiency.   
 
 9  Other states have used the proficiency level as part of  
 
10  their educational development plan.   
 
11            For example, Massachusetts appears to have  
 
12  set a very high standard and set the hurdle high and  
 
13  challenged all of its schools and students to go for  
 
14  the high standard that's equivalent to a world  
 
15  standard.  Texas, on the other hand, is a state where  
 
16  I've done a lot of work, has systematically chosen  
 
17  lower standards for what it expected to show the  
 
18  schools that they could make it, that they could get  
 
19  their students up to these standards.  And, then, once  
 
20  they start getting close to it, they increase the  
 
21  standards.  So their strategy is to push the standards  
 
22  up over time, get the schools to keep chasing these  
 
23  higher standards. 
 
24            We actually don't know what is the best  
 
25  strategy or if there's a single best strategy across  
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 1  the states.  But these are individual state choices and  
 
 2  so we shouldn't make too much out of those. 
 
 3      Q.    What conclusion overall -- well, before we  
 
 4  get to that question.   
 
 5            This chart that we've been looking at that's  
 
 6  up on the screen, State Proficiency and NAEP Cutoffs,  
 
 7  does that -- does that chart appear in your book  
 
 8  Schoolhouses and Courthouses and Statehouses? 
 
 9      A.    Yes.  That's -- one part of the discussion of  
 
10  setting standards and the role of accountability that  
 
11  we have in our recent book. 
 
12      Q.    And that book was discussed at your  
 
13  deposition, correct? 
 
14      A.    Yes. 
 
15      Q.    And was the topic of proficiency and NAEP  
 
16  cutoffs, was that discussed at your deposition? 
 
17      A.    I don't remember if I was asked about that or  
 
18  not.   
 
19      Q.    Okay.  I'll make the representation -- I can  
 
20  supply a citation later -- that it was. 
 
21            So, let me ask you this, Dr. Hanushek.  What  
 
22  overall conclusions do you draw then about your  
 
23  assessment of Washington performance -- student  
 
24  performance? 
 
25      A.    Well, from my standpoint, as somebody who is  
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 1  interested in education for the nation, as well as  
 
 2  Washington and California, I would say that Washington  
 
 3  is doing okay but it could do better.  It still could  
 
 4  push the standards up and its students could do  
 
 5  better.  And that's the challenge that is faced --  
 
 6  every state in the union is how do you do better, how  
 
 7  do you compete with Finland and Hong Kong and some of  
 
 8  the other high performance states or Canada, which  
 
 9  performs much better than we do. 
 
10      Q.    If Washington wanted to improve its  
 
11  performance over where it is today by investing more  
 
12  resources in its schools, would that lead to favorable  
 
13  outcomes? 
 
14      A.    Well, it depends on how they are invested,  
 
15  frankly.  It's not possible to just say if we put more  
 
16  money into the schools, performance will go up, because  
 
17  as you'll see, that hasn't happened over the 25 years  
 
18  or even before []From a Nation at Risk. 
 
19            There is some evidence that money spent  
 
20  wisely will, in fact, do well, but the problem is that  
 
21  most states haven't found a way to uniformly spend  
 
22  money wisely, and so just adding more money has not  
 
23  shown to be very successful. 
 
24      Q.    Okay.  One of the things that you mentioned  
 
25  at the outset that you studied for this case was the  
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 1  national picture on resources versus achievement; is  
 
 2  that right? 
 
 3      A.    Yes. 
 
 4      Q.    What -- well, let's turn to a slide here.   
 
 5  It's called U.S. School Resources.   
 
 6            Why don't you tell us about the change -- you  
 
 7  mentioned earlier the changing picture of resources in  
 
 8  the United States schools.  Tell us about that, that  
 
 9  changing picture.   
 
10      A.    Well, as a core statement, the strategy of  
 
11  the United States and each of the separate states over  
 
12  time has been, just throw more resources at schools and  
 
13  hope that things get better or expect them to get  
 
14  better, what you might call the man-on-the-moon  
 
15  strategy.  If we put enough resources in, we'll put a  
 
16  man on the moon.  We've been doing exactly that in  
 
17  schools.   
 
18            What this chart does is explain -- is show  
 
19  some of the key elements of schools and how they've  
 
20  changed since 1960.  In 1960, we had pupil-teacher  
 
21  ratios of 26 to 1.  In 2005 they're below 16 to 1.  So  
 
22  over a third reduction in pupil-teacher ratios.   
 
23            Teachers went from less than a quarter of the  
 
24  teachers with masters degrees in 1960 to over half with  
 
25  masters degrees today.   
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 1            The median level of experience of teachers  
 
 2  has risen from 1960 until today dramatically, and I  
 
 3  think that it's probably at the highest level since  
 
 4  World War II of experiencing our teaching force. 
 
 5      Q.    Measured by years of experience? 
 
 6      A.    Measured by years of experience.   
 
 7            Now, I pick out these three elements for two  
 
 8  separate reasons.  One is, each of them has a group  
 
 9  that advocates doing more of these resources for  
 
10  educational purposes.  There's an active group that  
 
11  advocates smaller class size and lower pupil-teacher  
 
12  ratios.  There are people who argue that we have to  
 
13  increase the education of our teachers and get them  
 
14  better prepared for schools and so forth.   
 
15            What this slide shows is we have been doing  
 
16  precisely what has been asked and to a huge  
 
17  quantitative impact over this time.   
 
18            Secondly, the reason for pointing these out  
 
19  is that these three factors all cost money.  And, in  
 
20  fact, the three of them together, basically, determine  
 
21  spending per pupil.  Teacher salaries are derived from  
 
22  whether the teacher has a masters degree or not and the  
 
23  amount of teacher experience.  And the pupil-teacher  
 
24  ratio simply says how many pupils do you spread this  
 
25  salary across.   
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 1            And so what you see in the bottom line is a  
 
 2  fairly dramatic number that I -- people don't  
 
 3  understand.  The bottom line is spending per pupil in  
 
 4  constant dollars, 2006-2007 dollars.  So they've been  
 
 5  adjusted for inflation.  This has no inflation in it.   
 
 6  So spending per pupil went from $2,600 in 1960 to  
 
 7  $9,900 in 2005.   
 
 8            In other words, we've almost quadrupled  
 
 9  spending per pupil over this period.  We still hear --  
 
10  and I can probably look in the last year of the local  
 
11  paper -- stories about how we're skimping on the money  
 
12  we put into the schools and so forth.  But the  
 
13  historical story for the U.S. has been dramatic,  
 
14  consistent increases in spending and using that  
 
15  spending in precisely the way that people called for,  
 
16  more educated teachers, smaller class sizes, and so  
 
17  forth. 
 
18      Q.    Okay.  And this chart that we're looking at  
 
19  right now, U.S. school resources, the source of that is  
 
20  United States Department of Education data? 
 
21      A.    Yes.  It's just, again, the Digest of  
 
22  Education Statistics. 
 
23      Q.    Okay.  And have you -- have you set out this  
 
24  information in various forms in previous works that  
 
25  you've done? 
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 1      A.    Well, I'm going to give your a secret of  
 
 2  professorial activity.  It's probably in a dozen  
 
 3  different articles that I've written, exactly this  
 
 4  chart.  I shouldn't admit that it's all duplicated, but  
 
 5  it's a common story. 
 
 6      Q.    Okay.  So the next chart is entitled Public  
 
 7  Pupil-Teacher Ratios 1955 to 2005 just an elaboration  
 
 8  on the summary that you provided in the previous slide? 
 
 9      A.    Yes, it is.  It just shows graphically what's  
 
10  happened with pupil-teacher ratios because that's been  
 
11  such a subject of discussion. 
 
12      Q.    All right.  And the pupil-teach ratio, would  
 
13  you say, has changed from 27.4 to 15.4 in 2005? 
 
14      A.    Something like that. 
 
15      Q.    And the source of this information is listed  
 
16  in U.S. Department of Education (2008), Table 64? 
 
17      A.    Yes. 
 
18      Q.    And does this chart bear in your various  
 
19  works as well? 
 
20      A.    Versions of this, maybe not in this exact  
 
21  color scheme, but versions of it do. 
 
22      Q.    And so, we can see that -- the picture is one  
 
23  of rising investment in education across the country.   
 
24            What's been the result? 
 
25      A.    Well, this is the discouraging part,  
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 1  particularly for those of us who are interested in  
 
 2  education policy.   
 
 3            If you go to the next chart, we can trace  
 
 4  performance of 17 year olds on the NAEP, essentially  
 
 5  cross test rates.  This is one aggregate statistic.   
 
 6  I'll show you some more detail in a minute.   
 
 7            The way we read this, if we look at the left- 
 
 8  hand group of bars, this is math performance of 17 year  
 
 9  olds on a common math test, so we're sure it's  
 
10  consistent, same measure over time.   
 
11            And what you see is, the first bar gives  
 
12  performance in roughly 1970, the next 1980, the hashed  
 
13  one.  The X'd one is 1990.  And the final plot there is  
 
14  roughly 2000.   
 
15            And what you see is that there's been a  
 
16  slight increase in performance, if we just draw a line  
 
17  from 1970 to today.  Remember, this is when spending  
 
18  quadrupled per student, and we get a slight increases  
 
19  in math performance.   
 
20            The next group of 17-year-old performance is  
 
21  for reading.  There we also see a slight improvement in  
 
22  performance from '70 to 2000.  If we look at science  
 
23  performance, unfortunately we see a big drop, a  
 
24  significant drop, from 1970 to 2000.  And writing  
 
25  performance is down there.  Writing is not one of the  
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 1  examinations of NAEP, and we don't have complete data  
 
 2  on that.  It's not as reliable a measure.  But for  
 
 3  those data points that we have, it looks like writing  
 
 4  performance has also dropped over time. 
 
 5      Q.    Okay.  And these are just based on the NAEP  
 
 6  data you testified about earlier? 
 
 7      A.    Yes, it is. 
 
 8      Q.    And they're available on the government's  
 
 9  website? 
 
10      A.    Yes.  This a little bit different because,  
 
11  for the nation as a whole, we have tested 17 year olds,  
 
12  basically, when they've finished school.  So this is  
 
13  completed performance of schools over time. 
 
14      Q.    So it's different from the 4th and 8th  
 
15  grade -- 
 
16      A.    Yes. 
 
17      Q.    -- that we talked about earlier? 
 
18      A.    Yes, that's what I meant to imply. 
 
19      Q.    Does this chart, or something very close to  
 
20  it, appear in your works? 
 
21      A.    Yes, it does. 
 
22      Q.    So if we can turn to the next slide then.   
 
23            Can you give us an elaboration in reading and  
 
24  math and on what has happened nationally to 17-year-old  
 
25  NAEP scores for the period mid-1970's through current? 
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 1      A.    Yes.  What I've done here is simply fill in  
 
 2  some intermediate test points that we have, and you see  
 
 3  that the NAEP scores have wiggled around a little bit,  
 
 4  some dips and some increases in 7th grade -- in  
 
 5  17-year-old math performance over time.   
 
 6            The top bar here is math performance and the  
 
 7  bottom bar is reading performance of 17 year olds.  The  
 
 8  best way to understand this is just, again, to look at  
 
 9  the next graph.  And if I draw a line from performance  
 
10  in 1970, essentially, or '72, until today, you see that  
 
11  it's just about a trivial increase in performance in  
 
12  2007 compared to 1970.   
 
13            So that, while there's been wiggling around  
 
14  and we get annual updates in the newspaper about scores  
 
15  went up a little bit this year or went down a little  
 
16  bit this year, the overall picture that you should take  
 
17  from both of the -- this and the bar graph is that  
 
18  performance has been flat of our students independent  
 
19  of the fact that we have put all of these resources  
 
20  into the schools. 
 
21      Q.    Okay.  And, again, these two slides are  
 
22  simply based on the same NAEP data of 17 year olds; is  
 
23  that right? 
 
24      A.    Absolutely. 
 
25      Q.    Data off the government's website? 
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 1      A.    Yes.   
 
 2      Q.    Slides like this, do these slides appear in  
 
 3  prior works? 
 
 4      A.    Yes, they have.   
 
 5            There's an elaboration of all of these slides  
 
 6  in the recent book that Alfred Lindseth and I did on  
 
 7  school finance and school policy. 
 
 8      Q.    That book was discussed at your deposition,  
 
 9  was it not? 
 
10      A.    It was. 
 
11      Q.    So, what's your overall conclusion, then,  
 
12  based on the NAEP data and compared to the picture of  
 
13  resource growth in education and --  
 
14      A.    My overall conclusion is a discouraging one,  
 
15  that the strategies that we've used that include a huge  
 
16  weight on putting more resources into schools and  
 
17  classrooms have not been very effective.  And that we  
 
18  have put all of this money in without getting any  
 
19  return out the other end, and it's time we have to  
 
20  reconsider whether just providing more funding for  
 
21  schools is likely to be any different in the next 40  
 
22  years than it was in the last 40 years. 
 
23      Q.    Okay.  Let's maybe drill down a little bit  
 
24  here.  There's been testimony in this case and  
 
25  discussion around the nation about reduced class size  
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 1  and its potential to increase achievement.   
 
 2            Is that something that you've studied? 
 
 3      A.    It is. 
 
 4      Q.    Okay.  And we've heard something about the  
 
 5  thing called the Tennessee STAR Study.   
 
 6            What is that? 
 
 7      A.    The Tennessee STAR Study is the Student  
 
 8  Teacher Achievement Ratio Study.  It was a study that  
 
 9  was actually required by the Tennessee state  
 
10  Legislature in, I believe it was, 1984.  The Tennessee  
 
11  Legislature was considering the possibility of reducing  
 
12  class sizes, but one of the legislators said, shouldn't  
 
13  we know whether it will work or not, and wrote into law  
 
14  a mandate that they have an actual experiment where  
 
15  some students got a treatment of a large class size and  
 
16  some got a small class size.   
 
17            It was one of the first social experiments of  
 
18  this kind, and one of the -- virtually only real  
 
19  experiments in class size reduction that we have, even  
 
20  though we're now 25 -- almost 25 years after that.  But  
 
21  it's gotten a lot of attention because it has been  
 
22  argued that that supports further reductions in class- 
 
23  size reduction. 
 
24      Q.    Okay.  And what's the significance of the  
 
25  fact that, as you said, it was an experiment? 
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 1      A.    The significance of the experiment is that,  
 
 2  in education, it's often difficult to tell whether any  
 
 3  particular factor effects achievement.   
 
 4            And it's much like, in medicine.  If I went  
 
 5  out in the population and asked people are you taking  
 
 6  any pills, and then found out, and are you healthy.   
 
 7  Ask them also if they're healthy.  I would not  
 
 8  necessarily link whether they're taking their pills to  
 
 9  whether they're healthy because partly they're taking  
 
10  the pills because they weren't healthy, partly the  
 
11  pills are correlated with other aspects of their life.   
 
12  So some of the people that take pills are ones that do  
 
13  that instead of going to the gymnasium to work out and  
 
14  so forth.   
 
15            So, in medicine, we have protocols, at least  
 
16  for many drugs and for some surgeries, that call for us  
 
17  to randomize the treatment across the population.  So  
 
18  you have a group of people that potentially could use  
 
19  the pill, some of them get a sugar pill or a placebo  
 
20  and some of them get the treatment and then we look and  
 
21  see whether that has an effect.  The reason for doing  
 
22  that is to try and separate the linkage from any of the  
 
23  characteristics of the individual circumstances of why  
 
24  they're taking the pill from the effect of the pill.   
 
25            In class size, we have the same problem.  And  
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 1  so by running an experiment, which was done in  
 
 2  Tennessee, where there were a number of classrooms that  
 
 3  were -- where students were randomly placed into either  
 
 4  smaller or large classes, independent of their  
 
 5  background characteristics.  We could hope to uncover  
 
 6  what is the separate effect of class size reduction  
 
 7  from other characteristics in the students and so  
 
 8  forth.   
 
 9            So they found in Tennessee, 76 schools that  
 
10  would agree to have different size classes randomly- 
 
11  assigned students to different size classes.  They had  
 
12  a group of students that started in kindergarten and  
 
13  were supposed to stay in either small or large classes  
 
14  through 3rd grade.  So four entire years of small  
 
15  classes or four entire years of large classes.  And  
 
16  then at the end, presumably, you could look up and see  
 
17  whether smaller classes had a big payoff in terms of  
 
18  achievement. 
 
19      Q.    And what was the result? 
 
20      A.    Well, the result is a little bit complicated  
 
21  to explain, in part, because the experiment was not the  
 
22  best experiment.  While the method is the right method,  
 
23  you can do it in ways that compromise the quality of  
 
24  the data, and there's a lot of dispute about that.   
 
25            But if we ignore all of that, the chart I've  
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 1  shown shows the basic results.  The way to read this  
 
 2  chart is, we have different grade levels across the  
 
 3  bottom horizontal axis, kindergarten through 3rd grade  
 
 4  and the vertical axis are test scores in reading on the  
 
 5  test they used.   
 
 6            The lowest line there with the triangles in  
 
 7  it are the performance across time of students in what  
 
 8  where regular classes or the large classes.  Those were  
 
 9  classes of roughly 23 to 25 students.  The line right  
 
10  above it is the small classes, the circle -- with the  
 
11  circles in it, are students that are placed in classes  
 
12  of 14 to 16 students.   
 
13            So you went from, basically, 24 students to  
 
14  15 students.  It was a difference between the regular  
 
15  and the small class. 
 
16            What they found was at the end of  
 
17  kindergarten, the students in the smaller classes were  
 
18  doing better, and that persisted all the way through  
 
19  til 3rd grade.  That at each grade, the kids in the  
 
20  smaller classes were doing better than those in the  
 
21  large classes.   
 
22            The problem with this, in terms of a policy  
 
23  statement, is that they were doing about the same  
 
24  amount better each and every year.  In other words, at  
 
25  the end of kindergarten, they were doing better, at the  
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 1  end of first grade, they also had small classes.  They  
 
 2  had the increased attention, the individualized  
 
 3  instruction and so forth in 1st grade, and they weren't  
 
 4  doing any better at the end of 1st grade than they were  
 
 5  at the end of kindergarten, when you compared the two  
 
 6  groups. 
 
 7            The top line, basically, projects out what  
 
 8  should we have expected if it really was that  
 
 9  individualized instruction and specialized teaching,  
 
10  and so forth, that are the arguments behind class size  
 
11  had their impact.   
 
12            What we see is that, instead of getting an  
 
13  impact in 1st grade and in 2nd grade and 3rd grade of  
 
14  smaller classes, the kids remained about the same  
 
15  distance away.   
 
16            So it looks like, if anything, class size  
 
17  reduction had all of its impact in kindergarten.  And  
 
18  so -- and there's no argument from this experiment,  
 
19  with these very large reductions, for reductions in  
 
20  class size of later grades. 
 
21      Q.    Okay.  And this chart that we've been  
 
22  discussing here that's contained in 1536, not to reveal  
 
23  your secrets, but has that been published in the past? 
 
24      A.    Yes, it has.  And there's a citation of where  
 
25  this specifically comes from.  But it's been in other  
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 1  books, too.   
 
 2            The part that we'll come back to later on,  
 
 3  also, is the fact that these lines aren't very  
 
 4  different.  They're fairly close in terms of  
 
 5  achievement, and that's relevant because reducing class  
 
 6  size from 24 to 15 is a very, very expensive  
 
 7  proposition.  It's not one that we do lightly because  
 
 8  you're talking about a very large increase in per pupil  
 
 9  expenditure, so you want to make sure that you're going  
 
10  to get some impact from that. 
 
11      Q.    Do we have any real world examples of class- 
 
12  size reduction that we can draw any conclusions from? 
 
13      A.    Well, we have -- perhaps the most unfortunate  
 
14  one, from my standpoint, is the California taxpayer.   
 
15  In 1997, Governor Pete Wilson had actually extra money  
 
16  to spend on schools and got the clever idea that he  
 
17  should do it through class-size reduction from  
 
18  kindergarten to 3rd in California and instituted a  
 
19  statewide policy of class-size reduction to 20 students  
 
20  per class, or less in kindergarten to 3rd.   
 
21            We have that policy today and it's costing us  
 
22  $2 billion a year to pay for this policy with  
 
23  absolutely no evidence that it has had a positive  
 
24  impact.  In fact, there's a little bit of evidence that  
 
25  it had a negative impact because it forced schools to  
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 1  hire a lot more teachers and they went to poorer, less- 
 
 2  experienced teachers, particularly for disadvantaged  
 
 3  students in California.  So that there's some  
 
 4  indication that it actually had a negative impact  
 
 5  through teacher quality impacts. 
 
 6      Q.    And then that program has been studied by  
 
 7  some national research consulting firms, hasn't it? 
 
 8      A.    It has.  It has. 
 
 9      Q.    Including the Rand Corporation? 
 
10      A.    The Rand Corporation had a large contract to  
 
11  study it.  It's also been duplicated in a large number  
 
12  of other states now with virtually no evidence from the  
 
13  other states that it had any substantial impact on  
 
14  performance. 
 
15      Q.    Is there other evidence, Dr. Hanushek, on the  
 
16  question of whether trying to improve achievement by  
 
17  reducing class size can be expected to be successful? 
 
18      A.    Yes.  In fact, there's a lot of other  
 
19  evidence.  Class-size reduction is probably the most  
 
20  studied program or policy in the schools.  It's been  
 
21  studied forever.  In fact, most schools had given up on  
 
22  the idea of reducing class size before Pete Wilson came  
 
23  along.  It turned out that Pete Wilson's popularity as  
 
24  Governor in California was at a very low point when he  
 
25  instituted this policy, and it just jumped  
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 1  dramatically.  And within five weeks of the California  
 
 2  policy being announced, 22 other Governors had  
 
 3  announced policies of class-size reduction, not because  
 
 4  they suddenly saw that California achievement was  
 
 5  spurting ahead but because of the popularity of this  
 
 6  program. 
 
 7            But the place where it's been studied is that  
 
 8  large numbers of people have looked at various  
 
 9  statistical approaches and econometric approaches to  
 
10  analyze the impact of class size on student  
 
11  achievement.  And the evidence there, which had,  
 
12  basically, stopped class-size reduction for the most  
 
13  part at the -- before this political move, did not  
 
14  suggest that we should be reducing class sizes. 
 
15      Q.    You mentioned econometric studies.   
 
16      A.    Econometric studies are the economist's  
 
17  version of statistical analysis.   
 
18            In this case, there are various kinds of  
 
19  multivariate statistical analysis, which means that  
 
20  they have put together statistical analyses to try to  
 
21  separate out the independent effects of class size from  
 
22  those of family background, from those of other aspects  
 
23  of teachers and so forth.   
 
24            There are specialized statistical techniques  
 
25  that try to determine the independent effect of a  
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 1  single factor on achievement holding constant in a  
 
 2  statistical sense all of the other potential influences  
 
 3  on achievement. 
 
 4      Q.    Okay.  And have you studied those econometric  
 
 5  analyses of teacher -- pupil-teacher ratios? 
 
 6      A.    I have. 
 
 7      Q.    Excuse me.  Teacher-pupil ratios and their  
 
 8  effect on student requirements? 
 
 9      A.    I have. 
 
10      Q.    What have you concluded from your studies of  
 
11  this? 
 
12      A.    Well, for some time, through the mid-1990's,  
 
13  I set out to find all of the relevant research  
 
14  literature into -- compile it.  We view and evaluate  
 
15  all of the relevant literature.  This turned out to be  
 
16  a fairly substantial undertaking because, by 1994, in  
 
17  terms of publications, there had been almost 300  
 
18  separate estimates of impact of class size on student  
 
19  achievement in all kinds of different circumstances,  
 
20  different grade levels, different states, different  
 
21  analytical methods and so forth, and I tried to compile  
 
22  those.   
 
23            Now, it's clear that some studies are better  
 
24  than others, and that some statistical analyses can be  
 
25  misleading because they're not well done or they  
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 1  couldn't be well done, not necessarily the researchers,  
 
 2  but they didn't have appropriate data and so forth.   
 
 3            What I have put up here is the next chart  
 
 4  here is a summary of the better studies.  Now, what  
 
 5  makes for a better study here as a statistical study?   
 
 6  All of the studies that I compile here follow the  
 
 7  learning of individual students across classrooms so  
 
 8  that I'm not aggregating across schools or states or  
 
 9  districts or anything.  I'm following individual  
 
10  student learning.  And essentially it says, if a  
 
11  student is in a smaller class, other things being  
 
12  equal, do they learn more?  Does their achievement grow  
 
13  faster in classrooms that are smaller in terms of class  
 
14  size?  And that's holding constant, family background  
 
15  and other things that we know are very important for  
 
16  achievement. 
 
17            So if you look at the top row of this  
 
18  chart -- let me follow across that because I'll show  
 
19  you a couple other charts that have the same form. 
 
20            Where it says, All, this says that there are  
 
21  29 separate estimates that I could find that followed  
 
22  individual student learning and looked at the impact of  
 
23  class size on individual student learning holding  
 
24  constant, family background, and other  
 
25  characteristics.   
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 1            Now, one of the things in these statistical  
 
 2  analyses is that it's possible to be misled because you  
 
 3  have a funny sample of data, funny set of schools, and  
 
 4  so forth.  We have some measures of how confident we  
 
 5  are that there's a real effect of class size, and we  
 
 6  usually have, as a shorthand for that, statistically  
 
 7  significant.  Something that's statistically  
 
 8  significant is shorthand for saying we have a high  
 
 9  level of confidence that there is some effect of class  
 
10  size on achievement.   
 
11            The first thing you're looking at in that  
 
12  first row, if you look at the far right-hand side, is  
 
13  that 80 percent of these good studies have  
 
14  statistically insignificant effects.  In other words,  
 
15  we have little confidence -- insufficient confidence  
 
16  that there's any effect of class size on achievement of  
 
17  positive or negative.   
 
18            Now, the middle two columns there give what  
 
19  is probably the most surprising part of this table and  
 
20  what surprised readers of this study the most, and that  
 
21  is, the first one says positive, and this is actually  
 
22  for teacher-pupil ratios.  So the higher the teacher- 
 
23  pupil ratio, that means the small of the class, and the  
 
24  more positive effect we would expect on achievement,  
 
25  that having more teachers per kid should lead to higher  
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 1  achievement.   
 
 2            Only 11 percent of these 79 studies find a  
 
 3  positive and statistically significant effect, one that  
 
 4  we're confident of.  But another nine percent actually  
 
 5  find a statistically significant negative effect.  That  
 
 6  in this -- in these cases, the studies indicated some  
 
 7  confidence that looking across class sizes, that the  
 
 8  smaller classes were worse than the larger classes. 
 
 9      Q.    Okay.   
 
10      A.    Now, the second row of this table is actually  
 
11  the best of these studies that weren't available until  
 
12  1994.  There's actually been a lot since then, but they  
 
13  don't give much different answers.   
 
14            24 estimates looked at policies within a  
 
15  single state, of students and schools within a single  
 
16  state.  Why is that important?  That's important  
 
17  because each state has its own school policies, and  
 
18  it's possible that these school policies that the  
 
19  states effect achievement independent of class size,  
 
20  whether they're the requirements for teacher  
 
21  certification, or what is the pay of teachers or other  
 
22  things that might differ by states that would effect  
 
23  achievement.  So this looks at only the studies  
 
24  within -- say, within Washington state or within the  
 
25  State of Texas where the policy environment is  
 
 
   
                                                                      3029 
 
 1  constant.   
 
 2            Here, you get an even different answer.  You  
 
 3  still get 80 percent of the best studies are  
 
 4  statistically insignificant, but you find that 17  
 
 5  percent actually find this perverse result, that having  
 
 6  higher teacher-pupil ratios gives a negative impact on  
 
 7  achievement.  And only four percent find what the  
 
 8  conventional wisdom is, that smaller classes should be  
 
 9  better.   
 
10            Now, I think that the way to read this table  
 
11  is not that we harm kids by having smaller classes.  I  
 
12  think the way to read this is, first, there should be  
 
13  no presumption that just reducing class size, other  
 
14  things being equal, affects achievement.  The majority  
 
15  of evidence gives us no confidence that that's the  
 
16  case.   
 
17            Secondly, I think that the results,  
 
18  particularly in the last row, the bottom row there, are  
 
19  dominated by variations in teacher quality that aren't  
 
20  measured.  What we found recently, and I'll come back  
 
21  to it is, that teacher quality is the most significant  
 
22  factor within schools that leads to difference in  
 
23  achievement.  And a good teacher in a large class does  
 
24  well.  A bad teacher in a small class does poorly.  The  
 
25  teacher will dominate any of the impact of class size  
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 1  that we're looking at. 
 
 2            THE COURT:  Mr. Munich, we're going to take  
 
 3  our morning recess at this time.  We'll take our recess  
 
 4  for 15 minutes and resume with Dr. Hanushek at that  
 
 5  time.   
 
 6            Court is at recess.   
 
 7            (Whereupon a recess was taken and there was a  
 
 8  change in court reporters.) 
 
 9                         --oOo-- 
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